Good-Faith Effort To Achieve Rapid Compliance

Citation  No.   2024280 was written  at   8:45   a.m.   on August   18,
1982,   and provided a termination due date of  August  18,   1982,   at
9:15   a.m.     The  inspector terminated the  citation at  9:15  a.m.
and  gave  as  the reason  for the  termination that "USSM had agreed
to  allow Willis  to  accompany him  (Exh.   1).     Willis  testified
that Sinozich,   on whom the citation had been  served,  waited  for
about  32  or  33  minutes before calling  the main office  to  find
out  whether  Sinozich  should allow Willis  to enter  the mine with
the   inspector   (Tr.   34).     Sinozich testified that he  called his
supervisor.   Carl  Peters,   after  the  citation was  issued,   but
Sinozich did not  state how long he waited after  the citation was
issued before  calling Peters   (Tr.   66).     Sinozich  stated,   however,
that Peters  told him he would call Sinozich back  in  a  few minutes
to  give  him an answer.     It is possible that the  32- or 33-minute
period mentioned by Willis was  running while  Sinozich waited to
get  an  answer  from Peters.     Since  Inspector  Ingram terminated
the  citation at  9:15  a.m.,  which was  the time  period originally
given  for  abatement,   I believe  that the preponderance of  the
evidence  supports  a  finding that USSM  showed  a good-faith effort
to  achieve  compliance.

It has  been my practice to increase a penalty otherwise
assessable  under  the other criteria if there  is  evidence  in a
given case  to  show that the operator  failed  to make  a timely
effort  to  abate  a given violation.     On the other hand,  if  an
operator  demonstrates  some outstanding effort to  abate an al-
leged violation,   I  normally reduce  the penalty otherwise  assess-
able under  the  other  criteria.     If  the operator  takes no unusual
action,   but  abates  the violation within  the  time given by the
inspector,   I  neither  raise nor lower  the penalty otherwise
assessable  under  the  other criteria.     Since USSM demonstrated a
normal  effort  to  achieve compliance,   the penalty will not be
raised or  lowered under the criterion of good-faith abatement.

Negligence

The  evidence  shows that the  inspector was  sufficiently  in
doubt about whether USSM's refusal  to  allow Willis  to accompany
him was  a violation of section 103 (f) ,   that it was  necessary
for  the  inspector to  call his  supervisor  for guidance   (Tr.   10) .
Both Sinozich and Peters maintained throughout the  hearing that
Willis was  not entitled to be a miners'   representative because
of  his  failure  to give advance notice  that he was  coming   (Tr.
64;   81;   85).     I  have  found above  in my decision in Docket No.
WEVA 82-390-R that Peters was  aware of Willis'   interest  in the
elimination of  the  respirable-dust problem in the  longwall  sec-
tion and that Peters  should not have  been greatly  surprised when
Willis  appeared at  the mine on August  18,   1982,   for the purpose
of  accompanying  the  inspector.
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